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DIGEST: 

- P r o t e s t e r  w h i c h  w i t h h e l d  known r e l e v a n t  f ac t s  
d u r i n g  d e v e l o p m e n t  o f  i n i t i a l  p ro tes t  w h i c h  
was d i s m i s s e d  a s  u n t i m e l y  c a n n o t  by way of 
'request f o r  r e c o n s i d e r a t i o n  c u r e  d e f e c t s  i n  
i n i t i a l  p ro tes t  o r  a v o i d  c o n s e q u e n c e s  of i t s  
f a i l u r e  t o  a f f i r m a t i v e l y  p r o v e  i t s  case. 

SAFE Export  C o r p o r a t i o n  r e q u e s t s  t h a t  we r e c o n s i d e r  
o u r  d e c i s i o n  i n  S A F E  E x p o r t  C o r p o r a t i o n ,  B-205501, 
S e p t e m b e r  28 ,  1 9 8 2 ,  52-2 C P D  289 i n  wh ich  w e  d i s m i s s e d  
i ts  pro tes t  a s  u n t i m e l y  u n d e r  o u r  B i d  P ro te s t  P r o c e d u r e s ,  
4 C . F . R .  P a r t  2 1  ( 1 9 8 2 ) .  F o r  t h e  r e a s o n s  d i s c u s s e d  below, 
t h i s  r e q u e s t  is  d e n i e d .  

T h i s  p r o c u r e m e n t  h a s  b e e n  t h e  s u b j e c t  of t h r e e  p r io r  
d e c i s i o n s  by o u r  O f f i c e .  I n  1 9 8 0 ,  SAFE p r o t e s t e d  t h e  
a g e n c y ' s  r e f u s a l  t o  permi t  a pre-proposal i n s p e c t i o n  of 
t h e  alarm system c o n t r o l  boxes w h i c h  were t o  be s e r v i c e d  
u n d e r  t h e  c o n t r a c t .  S A F E  a l so  objected to  c e r t a i n  pro- 
v i s i o n s  of t h e  s o l i c i t a t i o n .  T h i s  p ro t e s t  was d e n i e d  i n  
p a r t  and  d i s m i s s e d  i n  p a r t ,  a d e c i s i o n  w h i c h  w e  a f f i r m e d  
upon r e c o n s i d e r a t i o n .  S e c u r i t y  A s s i s t a n c e  Forces & 
E q u i p m e n t  I n t e r n a t i - o n a l ,  _Xnc. , B - n n c ! m i 9 8 1 ,  
81-1 CPD 200,  a f f i r m e d  o n  r e c o n s i d e r a t i o n ,  B-199377.2, 
J u n e  2 ,  1 9 8 1 ,  81-1 CPD 435. 

Upon receipt of o u r  J u n e  1 9 8 1  d e c i s i o n ,  t h e  A r m y  
p r o c e e d e d  w i t h  award of a c o n t r a c t  t o  a n  o f f e r o r  o t h e r  
t h a n  S A F E ,  e v e n  t h o u g h  SAFE'S p r i c e  was t h e  lowest,  
b e c a u s e  t h e  A r m y  h a d  d e t e r m i n e d  SAFE to  be n o n r e s p o n -  
s i b l e .  Over 4 m o n t h s  l a t e r ,  i n  November 1 9 8 1 ,  S A F E  
protested t o  o u r  O f f i c e ,  o b j e c t i n g  t o  t h e  d e t e r m i n a t i o n  
t h a t  i t  was n o t  r e s p o n s i b l e  a n d  a s s e r t i n g  t h a t ,  a s  t h e  
l o w  o € f e r o r ,  i t  s h o u l d  have received award of t h e  con-  
t r a c t .  A l t h o u g h  S A F E  a c k n o w l e d g e d  r e c e i v i n g  o u r  March 
a n d  J u n e  1 9 8 1  d e c i s i o n s  i n  w h i c h  i t s  ob jec t ions  to  t h e  
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c o n d u c t  of t h e  p r o c u r e m e n t  were n o t  s u s t a i n e d ,  i t  claimed 
n o t  t o  h a v e  received a n o t i c e  of award  l e t t e r  w h i c h  Army 
r e c o r d s  i n d i c a t e  was m a i l e d  to  SAFE i n  J u n e .  

The Army a r g u e d  t h a t  SAFE'S November p ro tes t  of a n  
a w a r d  made i n  J u n e  was uf i t i rne ly .  I n  i t s  F e b r u a r y  2 2 ,  1 9 8 2  
r e s p o n s e  t o  t h e  A r m y ' s  r epo r t ,  SAFE a t t r i b u t e d  t h e  d e l a y  i n  
t h e  f i l i n g  of i t s  p r o t e s t  t o  its n o n r e c e i p t  of t h e  n o t i c e  
o f .  award and  b e c a u s e :  

"* * * W e  r e a s o n a b l y  assumed t h a t  t h e  money had  
b e e n  u n a v a i l a b l e  u n t i l  t h e  n e x t  f i s c a l  year  
( p r e v i o u s . f u n d s  had  b e e n  w i t h d r a w n )  a n d  t h a t  n o  
a w a r d  had  b e e n  made o n  t h i s  s o l i c i t a t i o n ,  w h i c h  
wou ld  be e i t h e r  awarded  or r e s o l i c i t e d  d u r i n g  
t h e  coming  f i s c a l  y e a r .  J u s t  a f t e r  t h e  s t a r t  of 
t h e  new f i s c a l  y e a r ,  w e  i n q u i r e d  a b o u t  t h e  s t a t u s  
of t h e  s o l i c i t a t i o n ;  we were i n f o r m e d  t h a t  a n  
a w a r d  had  b e e n  made ,  by l e t t e r  o f  29  October 1 9 8 1  
(received 4 November 1 9 8 1 )  * * *." 
I n  o u r  d e c i s i o n  o f  September 28 we s t a t e d  t h a t  i t  was 

r e a s o n a b l e  t o  e x p e c t  t h e  Army to take some a c t i o n  to  f i l l  
i ts  n e e d s  soon a f t e r  t h e  p ro tes t  w a s  r e s o l v e d  i n  J u n e .  
T h e r e  was n o  i n d i c a t i o n  i n  t h e  r e c o r d  t h a t  SAFE had d o n e  
a n y t h i n g  d u r i n g  t h e  4 m o n t h s  b e t w e e n  J u n e  a n d  November t o  
c h e c k  t h e  v a l i d i t y  of  i t s  a s s u m p t i o n  t h a t  t h e  p r o c u r e m e n t  
w o u l d  be d e l a y e d .  We h e l d ,  t h e r e f o r e ,  t h a t  i ts  d e l a y  was 
u n r e a s o n a b l e  a n d  c l e a r l y  r e f l e c t e d  a l a c k  of d i l i g e n c e  i n  
s e e k i n g  t h e  i n f o r m a t i o n  w h i c h  fo rmed  t h e  basis  f o r  i t s  
protest .  

SAFE now r e q u e s t s  t h a t  w e  reconsider  o u r  d i s m i s s a l  of 
i t s  most r e c e n t  p ro t e s t  o n  t h e  b a s i s  t h a t  " p e r h a p s  [SAFE 
has n o t ]  made i t  q u i t e  clear" t h a t  i t  made w e e k l y  t e l e p h o n e  
ca l l s  t o  t h e  c o n t r a c t i n g  o f f i c e r  c o n c e r n i n g  t h i s  mat ter  
b e t w e e n  e a r l y  J u l y  1 9 8 1  a n d  t h e  e n d  of S e p t e m b e r  1981. 
SAFE s t a t e s  t h a t  a l t h o u g h  i t  n e v e r  s p o k e  d i r e c t l y  to  t h e  
c o n t r a c t i n g  o f f i c e r  o n  t hese  o c c a s i o n s ,  i t  asked t h a t  
messages be l e f t  to  t h e  e f f e c t  t h a t  SAFE "wished t o  be 
i n f o r m e d  of t h e  s t a t u s  of t h e  s o l i c i t a t i o n  f o r .  s e r v i c e  o n  
t h e  alarm s y s t e m s  a t  t h e  m i l i t a r y  b a n k i n g  f a c i l i t i e s .  Nhen 
i ts  t e l e p h o n e  m e s s a g e s  were n o t  r e t u r n e d  by t h e  c o n t r a c t i n g  
o f f i c e r ,  SAFE now a d v i s e s ,  i t  made t h e  a s s u m p t i o n  t h a t  
t h e r e  had  b e e n  n o  a c t i v i t y  o n  t h i s  p r o c u r e m e n t  a n d ,  there-  
fore,  i t  d i d  n o t  make a w r i t t e n  i n q u i r y  a s  to  t h e  p r o c u r e -  
m e n t ' s  s t a t u s  u n t i l  a f t e r  t h e  b e g i n n i n g  of t h e  n e x t  f i s c a l  
year .  
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A s  w e  have i n d i c a t e d  above ,  d u r i n g  our e a r l i e r  con- 
s i d e r a t i o n  o f  SAFE's protes t  o f  t h e  award o f  t h i s  c o n t r a c t ,  
t h e  Army r a i s e d  t h e  q u e s t i o n  of t h e  t i i n e l i n e s s  o f  t h e  pro- 
test and s p e c i f i c a l l y  a r g u e d  t h a t  SAFE had been  d i l a t o r y  
i n  p u r s u i n g  it. 
1 9 8 2  r e s p o n s e  t o  t h e  Army's argument  t h a t  SAFE had been  
d i l a t o r y .  

W e  have  q u o t e d  above  SAFE's F e b r u a r y  2 2 ,  

I t  c o n t a i n s  no  men t ion  o f  any t e l e p h o n e  c a l l s .  

A protester h a s  t h e  bu rden  o f  a f f i r m a t i v e l y  p r o v i n g  
i t s  p o s i t i o n .  T h i s  b u r d e n  r e q u i r e s  a p r o t e s t e r  t o  p r e s e n t  
i ts  complete case, i n c l u d i n g  a l l  f a c t s  and  a r g u m e n t s  which 
are  r e l e v a n t  and known t o  i t  a t  t h e  t i m e ,  d u r i n g  o u r  con- 
s i d e r a t i o n  of t h e  o r i g i n a l  p r o t e s t .  We w i l l  n o t  c o n s i d e r  
e v i d e n c e  o n  r e c o n s i d e r a t i o n  t h a t  a p a r t y  c o u l d  have  b u t  d i d  
not f u r n i s h  d u r i n g  t h e  i n i t i a l  c o n s i d e r a t i o n  of a p r o t e s t .  
A. J. F o w l e r  Corpora t ion- -Second R e q u e s t  f o r  Reconsidera- 
E o n ,  - 6 1  Comp. Gen. 2 3 8  ( 1 9 8 2 ) ,  32-1 C P D  1 0 2 ;  I n t e r s c i e n c e  
Sys t ems ,  Inc. ,  Cencom Systems,- I n c .  - - R e c o n s i d e r a t i o n ,  59- 
Comp. Gene 658 (19801 ,  80-2 CPD 106 .  Here, SAFE d i d  n o t  
m e n t i o n  t h e  t e l e p h o n e  c a l l s  i t  a l l e g e d l y  made week ly  o v e r  a 
3-month p e r i o d  e v e n  though i n  i t s  report  to  o u r  O f f i c e  t h e  
Army a s s e r t e d  t h a t  SAFE had been  d i l a t o r y  i n  p r o t e c t i n g  i ts  
i n t e r e s t s .  P a r t i e s  to  a p r o t e s t  t h a t  w i t h h o l d  or f a i l  
t o  s u b m i t  a l l  r e l e v a n t  i n f o r m a t i o n  t o  o u r  O f f i c e  i n  t h e  
expectat ion t h a t  our O f f i c e  w i l l  draw c o n c l u s i o n s  bene- 
f i c i a l  to  them d o  so a t  t h e i r  own p e r i l ,  s ince i t  is n o t  
o u r  f u n c t i o n  o r  p r o v i n c e  t o  p r e p a r e ,  f o r  p a r t i e s  t o  a 
pro tes t ,  d e f e n s e s  t o  or p o s i t i o n s  on  a l l e g a t i o n s  c l e a r l y  
r a i s e d .  I d .  

II 

The request for r e c o n s i d e r a t i o n  is  d e n i e d .  

o f  t h e  U n i t e d  S t a t e s  
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